Echelon End User Agreement
1. Input File.  The term “Input File”, as used herein, shall mean any data file prepared by Client and submitted to Kintera, all in accordance with instructions provided by KINTERA, which data file contains a series of data records (collectively, “Input Records”) each pertaining to one of Client’s current donors and/or prospective donors.

2. Licensed Data.   The term, “Licensed Data”, as used herein, shall mean any of the proprietary data owned by KINTERA or its third-party data licensors (collectively, “Data Licensors”) that Client requests and that KINTERA [a] appends to the applicable Input File, in accordance with Section 3 below, and [b] licenses Client to use pursuant to this Agreement, including without limitation any wealth classification data, wealth rating data, or any other data related to the characterization, rating or classification of persons or households.  In addition, the term, “Licensed Data”, shall also be deemed to include any data based upon, or derived from, any such Licensed Data.

3. License Grant.   Subject to Client’s payment of the applicable License Fee (as defined below) ant its compliance with the terms of this Agreement, KINTERA hereby grants to Client a non-exclusive, non-transferable, non-sublicenseable, limited license for the License Term (as defined herein) to [a] process any Licensed Data for purposes of deriving or creating other data based thereon, [b] use the Licensed Data solely for Client’s internal business purposes related to prospect analysis, marketing and solicitation in connection with its fund-raising activities, and [c] use the Licensed Data in conjunction with any software and/or other data owned by Client or licensed to Client by KINTERA or any third party, provided that such use shall be solely in connection with the forgoing purposes.
4. Ownership.   Client agrees that KINTERA and/or its Data Licensors (as applicable) retain sole and complete ownership of the Licensed Data and all intellectual property rights therein and that, except for the license rights expressly granted herein, this Agreement shall not be construed as a grant or transfer to Client of any interest in or to the Licensed Data or any Intellectual property rights therein.  Client acknowledges and agrees that the rights to certain Licensed Data are owned and licensed to KINTERA by its Data Licensors for the limed purposes described herein.  Client acknowledges and agrees that it may not use the Licensed Data for any purpose other than those purposes described in this Agreement.

5. Client Representations and Warranties.   Client represents and warrants that [a] it has the full power and authority to execute, deliver and comply with the terms of this Agreement, including without limitation, the legal right to provide the Input File and Input Records to KINTERA and/or to KINTERA’s Data Licensors, as applicable, [b] it will ensure that its Authorized Users (as defined herein) comply with the terms and conditions of this Agreement, and [c] it will ensure that any Authorized User that is a third-party consultant and that is subject to a Non-Disclosure Agreement (as defined herein) complies with the terms and conditions of such agreement.
6. Restrictions on Use.   Client’s right to use the Licensed Data shall be subject to the restrictions set forth below.  In addition to the other terms and conditions of this Agreement.

6.1 No Use after Expiration of License Term.   Client shall not use any Licensed Data after the expiration or termination (as applicable) of the License Term associated therewith.

6.2 No Access or Use by or Transfer to Third Parties.  Except as expressly provided herein pursuant to a Non-Disclosure Agreement (as defined below), Client shall not allow or enable any third-party to access or use any Licensed Data for any purpose whatsoever; and, in no event, shall Client sell, rent, assign, sublicense, loan, give, or otherwise transfer any Licensed Data to any third party.

6.3 No Provision of Services to Third Parties.  Client shall not use the Licensed Data in the operation of a service bureau or otherwise in the provision of services to any third party.

6.4 No Unethical or Unprofessional Use.  Client shall not use any Licensed Data in any manner that has the purpose or effect of misleading or defrauding any third party, distributing obscene or other unlawful materials or information, or engaging in any activity that does not meet generally-recognized standards of good taste and high integrity.
6.5 No Reverse-Engineering.  Client shall not decompile, disassemble, deconstruct or otherwise reverse-engineer any Licensed Data originally provided by KINTERA.

6.6 No Illegal Use.  Client shall not use any Licensed Data in a manner that violates applicable laws, rules and/or regulations, including, without limitation, those relating to privacy and/or data protection.

6.7 No Competitive Use.  Client shall not use the Licensed Data to create any product or service that is competitive to the Licensed Data.
7. Definition of Confidential Information.   The term Confidential Information shall include all information, data, and other materials, provided by one party to the other pursuant to this Agreement, in any form or medium, whether in oral, written, graphic, machine-readable or other form, which is either labeled as “Confidential” or which the other party should reasonably understand, based upon the nature of the materials or the circumstances of the disclosure, should be deemed to be confidential.   The parties acknowledge and agree that the Licensed Data shall be deemed to be the Confidential Information of KINTERA and/or its Data Licensors, as applicable.  Information made available to the general public shall not be considered to be Confidential Information, except to the extent that such information was made available for the purpose of protecting the intellectual property of the disclosing party (including, without limitation, patents, copyrights, trademarks, and applications therefore) or except to the extent that such information was impermissibly disclosed by the other party.
8. Treatment of Confidential Information.   The parties recognize and acknowledge that the Confidential Information constitutes a valuable, secret and unique asset.  With regard to the other party’s Confidential Information, each party agrees:

a. To use such Confidential information only to effect the purposes of this Agreement;

b. To limit the use of, and access to, such Confidential Information to those of its employees and, subject to Section 13 below, third-party consultants whose use of, or access to, such Confidential Information is necessary to effect the purposes of this Agreement and to notify each such employee and third-party consultant (each of the foregoing, an “Authorized User”) that such disclosure is made in confidence, that the content thereof must be kept confidential, and that no further disclosure of such Confidential Information may be made to any third party;

c. To use reasonable means, no less protective than those used to protect is own proprietary and confidential information, to safeguard such Confidential Information and to store such Confidential Information in a secure place; and 

d. That any disclosure or unauthorized use of such Confidential Information could cause irreparable harm and loss to the other party, that the other party shall be entitled, in addition to any other remedies and damages available to it at law or in equity, to specific performance of this Agreement and to injunctive relief to restrain violation or further violation of this Agreement by the breaching party, its employees, agents, representatives, officers and/or directors, and that the pursuit of one remedy by a party shall not preclude pursuit of any and all other remedies to which that party is entitled under applicable law and subject to the terms and conditions of this Agreement.

9. Disclaimer of Warranties. EXCEPT AS EXPRESSLY PROVIDED HEREIN, THE LICENSED DATA ARE PROVIDED “AS IS”, WITHOUT ANY WARRANTY OF ANY KIND, AND THE ENTIRE RISK ASSOCIATED WITH THE USE OF THE LICENSED DATA RESIDES WITH CLIENT.  EXCEPT AS EXPRESSLY PROVIDED HEREIN, KINTERA AND ITS DATA LICENSORS HEREBY DISCLAIM ALL REPRESENTATIONS AND WARRANTIES REGARDING THE LICENSED DATA OR THE OTHER SUBJECT MATTER OF THIS AGREEMENT, WHETHER EXPRESS, IMPLIED, OR STATUTORY, INCLUDING WITHOUT LIMITATION, ANY WARRANTIES OF TITLE, NON-INFRINGEMENT, NON-INTERFERENCE AND/OR QUIET ENJOYMENT, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND DATA COMPLETENESS AND ACCURACY.

10. Limitation of Liability:  IN NO EVENT SHALL KINTERA OR ITS DATA LICENSORS BE LIABLE FOR ANY LOSS OF PROFITS, LOSS OF USE, BUSINESS INTERRUPTION, LOSS OF DATA, COST OF COVER, OR ANY INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES OF ANY KIND IN CONNECTION WITH OR ARISING OUT OF, THE PROVISION, PERFORMANCE, COMPLETENESS, ACCURACY, OR USE, OF THE LICENSED DATA, WHETHER ALLEGED AS A BREACH OF CONTRACT OR AS TORTIOUS CONDUCT, INCLUDING NEGLIGENCE OR STRICT LIABILITY, EVEN IF KINTERA OR SUCH DATA LICENSORS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  THE CUMULATIVE LIABILITY, IF ANY, OF KINTERA AND ITS DATA LICENSORS UNDER THIS AGREEMENT FOR DAMAGES OF ANY KIND, SHALL NOT, IN ANY EVENT, EXCEED THE AMOUNT PAID BY CLIENT TO KINTERA HEREUNDER.  THE PARTIES ACKNOWLEDGE AND AGREE THAT THE DISCLAIMERS AND LIMITATIONS OF LIABILITY SET FORTH IN THIS AGREEMENT FORM AN ESSENTIAL BASIS OF THE BARGAIN BETWEEN THEM AND THAT THE FOREGOING SHALL APPLY IRRESPECTIVE OF WHETHER OR NOT ANY REMEDY SET FORTH HEREIN FAILS OF ITS ESSENTIAL PURPOSE.

11. Indemnification by Client.   Client agrees to indemnify, defend, and hold harmless KINTERA and its Data Licensors from any claims, losses, demands, liabilities, costs, and expenses (including, without limitation, reasonable attorney’s fees) that KINTERA or any such Data Licensor (as applicable) sustains or incurs as a result of the use or disclosure by Client, or any of its third-party consultants, of any Licensed Data in any manner other than in accordance with the terms of this Agreement.  KINTERA shall promptly notify Client in writing of the existence of any such claim and Kintera shall have the right to retain its own counsel.
12. Termination and Effect of Termination.  Upon the expiration or termination of this Agreement, [w]all of the license rights granted to Client pursuant to this Agreement shall automatically terminate, [x] Client and all of its third-party consultants shall immediately cease use of any and all Licensed Data and other Confidential Information of KINTERA and its Data Licensors and destroy any substantial quantities of the foregoing in their possession or under their control that could be used by Client as an effective substitute or work-around for renewing any license granted pursuant hereto, provided that insubstantial amounts of archived Licensed Data may be retained if not used for any commercial, fundraising or business purpose whatsoever – Text restored with modifications, [y] within fifteen (15) business days after Client and all of its third-party consultants have completed the requirements of Subsection [x] above, Client shall certify in writing to KINTERA that it and its third-party consultants have done so, and [z] Client shall promptly pay to KINTERA all unpaid license fees and other charges that have accrued pursuant to this Agreement prior to such expiration or termination.
13. Survival.  Sections 4 through 14 of this Agreement shall survive the expiration or termination of this Agreement.

14. General Provisions.  KINTERA’s data licensors (“Data Licensors”) shall be deemed to be third-party beneficiaries of this Agreement, and any and all rights and remedies of KINTERA hereunder shall accrue to the benefit of, and shall be exercisable by, such Data Licensors in the same manner, and to the same extent, that they accrue to the benefit of, and are exercisable by, KINTERA.  Client may not assign this Agreement or any of its rights or obligations under this Agreement, in whole or in part, and any attempted or purported assignment of Client shall be null and void.  If any provision of this Agreement shall be declared invalid or unenforceable, the invalidity or unenforceability of such provision shall not affect the remainder of this Agreement, and that provision shall be deemed to be amended in accordance with applicable law in the manner that most closely reflects the original intentions of the parties.

